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Abstract

Transposition performance differs significantly @s countries and policy sectors in
the European Union. In this paper we analyze thesposition efforts of all 27

member states in respect to four EC directives erpeto create considerable
difficulties for compliance at the national levelsing Cox proportional hazards
regression, we find that discretion and legal fé aignificant factors in explaining

transposition. Furthermore, we discover that the member states from Central and
Eastern Europe are not doing worse than the refteoEU in terms of transposition
timeliness. Surprisingly, government effectivenbss a negative relationship with
compliance, while periods of absence of functiong@vernment do not increase
transposition time. Our findings emphasize the e of legal-administrative

factors for compliance with EU law.



I ntroduction

EC directives are decided in Brussels but impleexriy the individual member
states. This decentralized system of implementatapens opportunities for
significant ‘diversity in unity’ in the applicatioof European legislation. How and
when do the member states of the European Union (iaplement EC directives?
Which countries are more likely to comply on timéhahe demands of European
legislation? How can we account for the diversity implementation patterns?
Addressing these questions, we offer a comparatinadysis of the transposition of
four EC directives in the 27 member states of the E

Focusing on four directives adopted in 2005 setbdiecause of their high
estimated propensity to cause transposition prokleve trace in detail the timeliness
and content of transposition. In order to achiewxga validity of the data, we rely on
information from the European Commission and theional implementing
authorities. As our research indicates, the ofteseduEURLEX database is an
insufficient source of data on national transpositmeasures (Falkner and Hartlapp,
2007).

The dataset we assemble allows us to conduct bribeofirst systematic
comparisons of compliance patterns in all of theERFmember states. So far studies
have either focused on the EU-15 member state&kn(@alet al., 2005; Konig and
Luetgert, n.d.; Steunenberg and Rhinard, 2006; BoormTorenvield et al., 2007), or
on the group of newcomers (EU-10) that joined inyM#®04 (Falkner and Treib,
2008; Toshkov, 2007b, 2008; Zubek, 2005, 2008)s Haiper gathers information on
old and new member states (for the period afteression). Transposition
performance differs significantly across sectorad in addition to the cross-national
diversity (Steunenberg and Rhinard, 2006; ToshR0®8), so the directives we study
represent four different domains of EU activitytemal market (intellectual property
law), health protection, social policy and justarel home affairs.

In search of an explanation of the observed trasiSpn patterns, we turn
attention to the impact of discretion and the &tveeen European law and the national
legal architecture. Although the influence of bdtiese factors has been studied
before (see Falkner et al., 2005; Kaeding, 2006)i¢@nd Luetgert, n.d.; Thomson,
Torenvield et al., 2007) we offer new interpretaticand develop new measures of
these concepts. The measure of discretion takestite in a directive as a starting

point and counts the extent to which member stades restricted in the



implementation of the contents of these articldse Theasure of legal fit we employ
explicitly tries to disentangle the impact of fodrfegal fit from the impact of
domestic preferences, and combines information geweral variables to increase the
validity of the measure. Our findings are that diion and legal fit are important
determinants of transposition duration. Furthermose also find that the new
member states do no worse than the old and morerierged member states in
transposing directives on time. Surprisingly, irr sample government effectiveness
is positively related to the time used for tran$pms and the duration of transposition
delays. On the other hand, government changesgitirenperiod of transposition do
not affect significantly transposition time.

The paper is structured as follows: the next eacteviews part of the rich
literature on implementation and compliance in Ed. Subsequently, the theory
section focuses on the hypothesized impact of eliger, legal fit, and a number of
other factors. Next, we present the research destirgiregy and the measurement of
our concepts. The following section contains thaults of the quantitative empirical
analysis. Several cases are also presented toale®ur main arguments. Finally, the
conclusion summarizes the findings and draws oat rttajor implications of our

work.

Transposition resear ch
Nevertheless the explosion of studies of EU trassion/implementation/
compliancé there are still relatively few systematic findingmroborated by different
research projects. While by now we have a muclebetiasp of the size, scope, and
dimensions of the implementation problem in the HEi&, quest for a comprehensive
explanation of the observed patterns is still open.

Empirical research on compliance has establishat there are systematic
shortcomings in the timing and correctness of asgion and implementation of EC
directives (cf. Borzel, 2001). The data from thedpean Commission contained in

1 An incomplete list of quantitative studies inclsd8erglund et al., 2006; Bergman, 2000;

Borghetto et al., 2006; Borzel et al., 2007; Ginij2003, 2005; Haverland and Romeijn, 2007; Hille
and Knill, 2006; Jensen, 2007; Kaeding, 2006, 26a81ig and Luetgert, n.d.; Lampinen and
Uusikyla, 1998; Mbaye, 2001; Perkins and Neuma3@®@,7; Siegel, 2006; Steunenberg and Kaeding,
2008; Steunenberg and Rhinard, 2006; Sverdrup,;20@@mson, 2007; Thomson, Torenvield et al.,
2007; Toshkov, 2007a, 2007b, 2008. Important cai@le work on compliance includes Bursens,
2002; Dimitrakopoulos, 2001; Dimitrova and Rhina2@05; Duina, 1997; Falkner and Treib, 2008;
Falkner et al., 2005; Leiber, 2007; Siedentopf Zitidr, 1998; Versluis, 2007. For more extensive
reviews see Mastenbroek, 2005; Sedelmeier, 20@6h,T2006.



the Internal Market scoreboards and the ASMODEHalkiabase already provide an
indication of the scope of the problem. Currergisgund 1.5% of all EU directives in

force are not transposed within the deadlines. Jike of the transposition deficit

ranges from 0.2% for Denmark and Slovakia to 3.%%he case of the Czech
Republic, according to the Internal Market Scoredo@ommission, 2008). These
figures most probably underestimate the size optieblem. For example, in the case
of the Netherlands, Mastenbroek (2003) found thagecto 60% of the EC directives
are not transposed on time. In Italy, one reseprofect reports that more than 75%
of all transposition is delayed (Borghetto et 2006). Drawing on a large scale
research project, Steunenberg and Rhinard (20@i8)aed that the median duration
of a transposition process is about 76 weeks, whdemedian value for the deadline
of transposing the directive is 57 weeks. Whenmaplementing measure is adopted
after the deadline, the median delay is 37 wedksua® months).

The problems with the transposition of EU law ardy surpassed by the
extent of practical implementation difficulties. lkk@er and others provide a glimpse
at the scope of the implementation gap on the bekitheir in-depth study of
compliance with 6 social policy directives (Falkregral., 2005). Versluis also gives
evidence that practical implementation often traile formal incorporation of EU
rules in the domestic legal orders (Versluis, 2007)

All these studies improve in important ways ouowkiedge of the nature of
the compliance problem in the EU. The descriptinferiences they draw are still
sketchy but provide enough evidence for significamd intriguing differences in the
implementation of EU law. How systematic theseat#hces are, and how to account
for the systematic component of the variation arestjons we still know relatively
little about.

Much of the explanatory effort so far has beendtad at demonstrating the
influence of national (macro) institutional factor€onstitutional constraints on
decision-making and the closely related conceptedd players are hypothesized to
exert major impact on transposition and implemémaperformance. More actors
with power to veto legislation are expected to sldawn the legislative process
Haverland and Romeijn (2007). The chance of a lgi#- also increases as more
players can halt the process. Despite the theatedind intuitive plausibility of this
argument, however, the empirical evidence for sachelationship is mixed. A

comparison of the results of the numerous studsedifficult due to the various



definitions and operationalizations used, but we @l note the inconclusive nature
of the findings. Scholars who test the impact afefalism independently from the
other political constraints report a negative dffedhomson (2007), Haverland and
Romeijn (2007), Linos (2007) and Koenig and Luetderd.). Giulliani (2003) and
Jensen (2007) however, find no effect.

Using the more general veto player concept, the ietween constraints on
decision-making and compliance appears even mageapous. Toshkov (2007a)
finds no effect of the number of veto players ugiiaga on the EU-15 for the period
1998-2005. Similarly, Jensen (2007) and Mbaye (2Gfiihclude that there is no
effect. On the other hand Giulliani (2003) findsegative relationship between the
number of veto players and national adaptation b I&v. Kaeding (2006) finds
contradictory effects using different indicatorerlkins and Neumayer (2007) report a
negative relationship. Borzel et al. (2007) findeffect.

A possible reason for these mixed and contradiasglts is that the number
of players is not sufficient to cause compliancebgms. The preferences of these
players may matter, as suggested by Steunenbef$)(26ince many players who
prefer the same policy may effectively act as olayqy. Furthermore, the various
national decision making processes on transpositiay substantially differ with
regard to the number and preferences ofihéactoveto players, such that the use of
a measure based on the structure of the natiotiéilcpbsystem is not sufficient or
even inappropriate. Steunenberg together with Keedind Rhinard (2008; 2006)
employ a directive-specific procedural veto playetex that takes into account the
decision-making level for the transposition measuaad adjusts for the number of
actors involved. Transposition patterns shed soompat for the effect of this
variable (Steunenberg and Kaeding, 2008; Steungraret Rhinard, 2006).

While institutional factors have little successeixplaining compliance, state
capacity does significantly better. Government capaor effectiveness, is a country-
level variable that varies slowly over time with aclging cabinets and public
administration reforms. The positive effect of goweent effectiveness (usually
measured with the World Bank Governance Mattergaidrs) and the quality of the
civil service is very well established. Evidenceahrir favor is brought by Berglund et
al. (2006), Borzel et al. (2007), Haverland and Rpm (2007), Lampinen and
Uusikyla (1998), Linos (2007), Mbaye (2001), Peskiand Neumeyer (2007), and
Siegel (2006) (only Thomson (2007) finds no eviderfor the 6 social policy



directives he analyzes). As expected, the levelcofruption which decreases
bureaucratic quality has a negative effect on canpeé (Kaeding, 2006). Mbaye
(2001) finds no effect but this might be a resdlthalticolinearity problems. Co-
ordination problems decrease capacity and in &g ko more transposition troubles
(Haverland and Romeijn, 2007; Kaeding, 2006; Mdsteek, 2003). Steunenberg and
Rhinard (2006) also establish that transpositioriopmance deteriorates in election
years as control over the administration decreasdsresources are channeled away
from implementation of EU policies. In the casdtafy, administrative reforms have
had a positive impact on transposition success giBxito et al., 2006). In fact,
capacity shows no effect only if we measure it veitime rather general concept like
GDP, GDP per capita (Borzel et al., 2007; Perkims lIdeumayer, 2007), or available
fiscal resources (Mbaye, 2001).

Not content with the small explanatory power adtitutional and capacity-
related factors Falkner et al. (2005) have recently proposed itnglementation of
EU law actually works according to different logios3 clusters of member states. A
typology consisting of a world of law observandee(Nordic countries), a world of
domestic politics, and a world of neglect captuthe differences in how
implementation duties are regarded and performedsacEurope, according to the
authors. This analytical scheme, however, is basé@tier on deductive reasoning, nor
on inductive data analysis: it is derived from atmie of both. The strength of the
empirical fit of the typology has been question€dgmson, 2007; Toshkov, 2007a)
as well as the theoretical underpinnings of tha ilBoshkov, 2007a). Propositions
that some kind of compliance culture explains imp#atation outcomes have been
raised before (Bergman, 2000). Unless we inquir@twdtcounts for the different
‘cultures’ of digesting EU law, we do not gain muetplanatory leverage. A typology
based on national cultures also presupposes teaptilmary axis of variation in
compliance is across nations. We have no compediigence, however, that cross-

sectoral or temporal differences are smaller thassznational ones.

2 While veto players and administrative effectiveniesge been two of the most—often used variables

for explaining compliance, many more causal facharge been employed in empirical studies of
transposition and implementation, for example coapsm, Parliamentary involvement, preferences
(measured in a number of different ways), powenflad, culture, learning, experience, featureshef
EU decision-making process and the national tresispn measures, etc. Some of these factors are
discussed further in the text, but it is beyondpgbeposes of this article to review all proposed
explanations.



Clustering the member states into three or fowrfes’ without clear criteria
for group membership risks masking rather than akwg patterns in the data. For
example, we are tempted to isolate the new mentatgssthat joined in 2004 into a
special cluster although there is no study thatwsheéhe new entrants process
implementation duties any differently than the E&I-The few empirical studies
investigating transposition in the newcomers fromenttal and Eastern Europe
actually find general success with transposing EaWw,| and indicate that
administrative effectiveness (Hille and Knill, 2Q0shkov, 2008), centralization of
collective decision-making within the executive (@k, 2005) and to some extent
political preferences (Leiber, 2005; Toshkov, 2008ye had an effect on the timing
and pace of incorporation of EC directives.

A comprehensive explanation of compliance in Earspould ideally include
state, policy sector and directive level factorshia causal model (see Kaeding, 2008;
Steunenberg and Rhinard, 2006; Thomson, Toreneekl., 2007), and in addition
take account that these effect might change ore.tUnfortunately, such multi-level
models pose very serious demands on the data fitdohwhe proposed effects can be
estimated. These demands are more readily visibipantitative analyses, but they
are by no means less severe for qualitative caskest The multi-level nature of the
causal process also implies the need for dataedotiest level of aggregation.

An explanation of transposition patterns also labe multivariate. In terms
of methodology, this implies that factors we suspede relevant should be included
in the model even if we are not substantially ieséed in their impact, since failing to
do so might result in omitted variable bias andmngranferences for our main causal
variables. On the other hand, we should be carédulavoid problems of
multicolinearity when using many variables thatselly co-vary together (for example
country-level institutional features, or measuresanflict, legal fit and discretion).

Finally, we should be more careful about the idash domain of
generalizability of our research findings. The seay EU activities is great. The
range of EU legislation is tremendous coveringriytteivial as well as highly salient
issues. We should be able to recognize and ackdgeléhe trade-offs we face in

terms of internal and external validity of our sasd



Theimpact of discretion and legal fit

In this part we discuss the two main factors wel@ep— discretion and fit with the
national legal architecture. Attention towards ftatential influence of these two
variables on transposition performance has beegestigd from several corners of
implementation studies. Social scientists and lsghblars alike are interested in the
impact of discretion and legal architecture (itee tvay in which the national legal
order is structured). The discussion of discretiod legal fit tends to emphasize the
administrative, or technical, part of the compliamprocess. A focus on discretion and
legal fit is based on the idea that in order tol&xpimplementation outcomes we
have to look deeper into the legal-administratieéads of the process of compliance.
The political context still needs to be considetaat, the administrative context is at
least as important. Singling out the influence efd and administrative factors
represents, in fact, a resurgence of some of thdiegta perspectives on
implementation in the EC/EU (Ciavarini Azzi, 200Mgas, 1998; Pappas, 1995).

The first factor we consider is the discretion egivto member states in
implementing European policy. What is interestisdghat the impact of discretion on
transposition is somewhat contested. On the ond,harcan be argued that more
discretion makes transposing a directive easiaresthe domestic policy actor can
adapt the European requirements to national oronadjidifferences. In addition,
discretion is expected to speed up the decisioningakrocess since national
policymakers are able to tackle possible natiorralosal concerns. This line of
reasoning following the classical arguments of isfigtrestricted benefits of social
goods and regulation from the fiscal federalisraréiture (see, for instance, Oates,
1972, and Musgrave and Musgrave, 1989: 446-50)yesponds with Thomson's
(2007) empirical finding that discretion has a gwsi impact on a member state’s
compliance with European law. This is based onddiea from Falkner et al. (2005)
who analyzed the transposition of six social potigctives.

On the other hand, discretion can also be expetttecomplicate matters
according to a more political approach. If a regionent does not provide any leeway
to the national policy actors, these actors canquatrel over the way in which this
requirement should be interpreted. However, if mendtates have leeway, national
policymakers may disagree on how to transpose iapiement a policy. Havinge
facto veto player power, decision makers in either thandposition or the

implementation phase of the policy process may kblaay further action (see



Dimitrova and Steunenberg, 2000; Steunenberg, 2B06). Of course, these possible
deadlocks can be unfrozen or avoided by redefitinlegissues at stake, adding new
issues to the political agenda, linking the issmits other decision-making processes,
or trying to change the preferences of the oppansate Héritier, 1999: 16-7). Still, a
process leading to a compromise solution may take tand therefore delays
transposition. In this way, discretion is expectedhave a negative impact on a
member state’s compliance with European law, astléeom the perspective of
transposing a directive on time. This expectatiorrasponds with the findings of
Thomson et al. (2007), who report a negative m@tastiip with compliance. It also
relates to an observation made by Versluis (200%) motes that less discretion helps
to properly implement a European policy. In thipgawe prefer to follow and test
this hypothesis since it is based on a politicatenest-based logic in contrast to the
competing, alternative hypothesis from public fioan

The compatibility, or fit, between an EC directiaad the national legal
system is the second major factor we explore. V@egse that directives that disturb
only to a limited degree the national legal aratiiltee have higher chances to be
incorporated on time than directives which do rasilg ft into the existing system of
domestic rules (see also Falkner et al., 20052p@-6). Transposition is to a large
degree an administrative exercise, insulated frben iroader political process. As
long as this is the case, ‘technical’ difficulti® expected to play a significant role in
the timing of drafting and adopting of national iepentation measures. It is
important to emphasize that the ‘legal fit' hypdatseworks independently from, and
maybe in addition to, any misfit between heferencef domestic actors and the
European directive. The legal fit refers to thenfal side of the rule transfer. The
expected problems are formal and not substantiatioNal politicians and public
officials might be fully supportive of the purpoard content of a particular EC law;
nevertheless, the law might generate a high degfeenisfit with the existing
normative framework in the countryAs a result, a serious transposition delay might
occur even if all relevant actors approve of the ditdctive simply because it takes a
lot of time to identify and sort out the legal ‘sexreated by the new piece of

legislation to be downloaded.

®  The interpretation of legal fit we propose diffstsstantially from the idea advanced by Dimitrova

and Rhinard (2005) because we define ‘norms’ imllégrms and not as the prevailing value
orientations in society.



The domestic legal systems consist of interrelatadponents. Some parts of
the system are more central than others. Chanbgaeritire law on postal stamps has
only a very limited impact in regard to the numlagxd scope of other legislation
affected. Changing a single definition of a terke lidomestic economic entity’ on the
other hand might have repercussions across a waitgerof subfields within the legal
system. Some policy areas have accumulated leggd far hundreds of years. The
consistency of these rules has been painstakinglydgd by lawmakers and the legal
experts in the public administration. Many of theserm clusters are quite
idiosyncratic and different across countries. A nE@ directive changing even a
relatively minor piece of such a construction wetd to the need to reform the entire
corpus of related legislation. The European lawdneat be politically controversial.
It only has to target a part of the legal systenemghlocalized intervention is not
possible.

Our concept of legal fit differs significantly frothe general goodness-of-fit
argument proposed in studies of Europeanizationlg3a2002; Borzel and Risse,
2000; Duina, 1997; Falkner, 2001; Green Cowlesl.et2801; Héritier et al., 2001;
Knill and Lenschow, 1998; Mény et al., 1996; Tre#03). First of all, we do not
look at the discrepancy between the existing pdigacy or status quo and the EU
proposed change. For example, a new EU directightmequire a five-fold increase
in the values of noise protection standards. Ag las the only legal changes concern
the noise protection figures in the domestic legal, the legal fit is high although the
policy discrepancy in terms of substance might keafy In practice, scholars have
often lumped together the different shades of nmgawoif the goodness-of-fit idea:
misfit as a divergence from the preferences of i@ national actofs misfit as the
difference between the existing and the Europealcypomisfit as technical
incompatibility (Duina, 2007; Mastenbroek and Kamygi 2006). We propose to
disentangle the different semantic components arfiddus on the disturbance caused
by EU law on the existing national legal order. &dhat the concept is directive-
specific as well as country-specific. Variableslikational legal culture or tradition
come somewhat close to the meaning of legal fivewer, they operate at the system

level, and they vary only across countries (se&iReand Neumayer, 2007).

* In addition, some authors have conceptualizeditisfmarily in institutional terms, focusing on

the compatibility with national-level institutiorf&iuliani, 2003).

1C



Although legal misfit and discretion are the twaylcausal variables we focus
on in this research, several additional factorsiactuded in the analysis. We take
account of the possible influence of governmenedaifeness. The finding of a
positive impact of government capacity on compleans corroborated by most
empirical studies, and if we do not consider ttasiable we might introduce omitted
variables bias in the analysis if government capads related to any of our
explanatory variables.

Furthermore, we consider the impact of governmemd cabinet changes
during the time of transposition on the likelihoodl timely compliance and the
duration of the delay. A primarily political perspiwe on implementatiohieads us to
expect that during times of legislative and exeeutiturnover, attention to
transposition will be at its lowest and as a resiét time need for adapting to a
European directive will increase. In times of inégnum, when there is no functional
cabinet or legislature, national implementing measucannot be approved. In
addition, the lack of (attention from the) politideadership will likely reduce the
efforts of civil servants to achieve timely and peo adaptation to the European
requirements.

Another potential determinant of transpositiondimccording to a political
perspective on compliance is the potential conéltdhe national level in regard to the
substance of the policy adaptation required byBbeopean legislation. The number
of ministries involved in the transposition procéss often been used as an indicator
of domestic conflict (Haverland and Romeijn, 206&eding, 2006; Mastenbroek,
2003), although, theoretically, involvement of ménan one actor is only a necessary
and not a sufficient condition for domestic cortfl@ver transposition. Koenig and
Luetgert (n.d.) employ a sector-specific measurdarhestic conflict that focuses on
the maximum ideological distance between any twadigms in parliament. It is
unclear, however, why all parties in Parliament aomsidered relevant for the
transposition of EU legislation which more ofteanot is adopted by the cabinet, or
a ministry, and even in the cases when it reacheddgislature it rarely requires
supermajorities.

The final factor we consider is the allotted tinoe transposition of a directive.

The time until the deadline that the member sthte® is an important determinant of

5 Several existing case-studies hint in that diogcts well: Mastenbroek, 2007; Steunenberg, 2007.
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the amount of time they use (Borghetto et al., 200&eding, 2006; Mastenbroek,
2003; Steunenberg and Rhinard, 2006). While as susthypothesis is rather trivial,
failing to control for this factor might bias thetenated effects of the variables of

substantial interest.

Resear ch design

In this section we discuss the research desigheostudy, the data sources used and
the measurement of the variables. First, the sasgliction strategy requires some
explanation. Since we are interested primarily&gidlation which has at the very
least the potential to lead to delays and problewss,selected 4 directives that
according to existing studies have the potentiabéotroublesome. We started by
identifying all directives with deadlines for trgwsition in 2005. The selection
resulted in a sample of 101 directives. We choseydar 2005 in order to have a
sufficient period of time after the transpositioeadlines as to be able to register
delays, while at the same time selecting a tim@ge~rhen the Eastern Enlargement
has already been completed. Next, we evaluated daebtive in terms of its
propensity to cause problems. The propensity wasa®d on the basis of previous
research. In their study, Steunenberg and Rhin2006) find that the negotiation
period, the number of recitals, the decision-makiragle and the type of directive are
all related to the probability of timely compliandgsing the estimated size effects of
these variables from Steunenberg and Keading (2008)ranked the sample of
directives and focused on the directives at theofdpe list. Since we aimed to cover
several areas of EU activity, we selected one tiieat most per policy sector. In
practice, this resulted in the omission of seves@tial policy directives and the
inclusion one justice and home affairs and onethgadlicy directive (which were
still in the top 8 of the list). The four directweelected for further study are Directive
2001/84/EC on the resale right for the benefithaf author, Directive 2003/33/EC on
advertising and sponsorship of tobacco productsin€io Directive 2003/109/EC on
the status of third-country nationals, and Direxti2002/44/EC on exposure of

workers to vibratiofi

®  Full references of the directives: Directive 20QUFC of the European Parliament and of the

Council of 27 September 2001 on the resale righttfe benefit of the author of an original work of
art, OJ L 272, 13.10.2001, p. 32—-36. Directive 2888 C of the European Parliament and of the
Council of 26 May 2003 on the approximation of s, regulations and administrative provisions of
the Member States relating to the advertising gmhsorship of tobacco products (Text with EEA
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We are aware that the selection method mightdiite a selection bias if we
wanted to generalize our findings for the entirelyoof EU directives. However, our
empirical focus is on directives that do have at ¥ery least the potential to cause
transposition and implementation problems. A langenber of European directives
are either delegated, implementing legislation &slbsolely by the Commission, or
routine, and often trivial (amending) acts adopbgadhe Council. By restricting our
universe of potential cases to important legistatdopted after lengthy negotiations
we make sure that our findings have greater sd@etapractical significance.

The dependent variable we use is transposition, taeéined as the time in
days between the adoption of the directive and ddeption of the national
transposition measure. We take into account thesdafadoptionof the transposition
act because we are interested in the preparatimgproval of the national laws and
not in the date they enter into force. We alsokirde last implementation measure
reported. Relying on the first notified measure ldaunderestimate the transposition
time (and the delay) since it only signifies tharsof the transposition process.

In order to establish the national transpositiorasuees and their timing, we
contacted the desk officers for the specific dives at the European Commission.
With their co-operation we were able to acquireoinfation from the internal
database of transposition measures that the ComemigHicials use. This database is
in practice much more reliable and up-to-date tthenpublicly available EURLEX.
Why this is the case is unclear, since the infolmmatrom the internal Commission
database should be the same as the informatioRLEX. As a next step, we also
contacted each national implementing authority easjble for the transposition of
the four directives in the 27 member states witjuests for further information and

validation of the transposition measures we hadtitied’. Therefore, we believe our

relevance) OJ L 152, 20.6.2003, p. 16—-19. CoWbicdctive 2003/109/EC of 25 November 2003
concerning the status of third-country national®whe long-term residents OJ L 16, 23.1.2004, p.
44-53. Directive 2002/44/EC of the European Pasiahand of the Council of 25 June 2002 on the
minimum health and safety requirements regardiegttposure of workers to the risks arising from
physical agents (vibration) OJ L 177, 6.7.200213-20.

’ For example, in the case of the transpositiomeffobacco directive in Spain, EURLEX reports that
Spain completed the transposition in December ZB0Bonths after the deadline) by means of the law
LEY 28/2005, de 26 de diciembre, de medidas séstérente al tabaquismo y reguladora de la venta,
el suministro, el consumo y la publicidad de losdurctos del tabacentering into force on the'bf
January 2006. In reality, however, compliance watsachieved until the 3of January 2007 with
amendments of the Spanish legislation followingrdinngement procedure pursued against Spain by
the European Commission. Relying only on the EURId&Xabase we would have underestimated the
transposition delay in Spain by more than a year.
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dataset has a high degree of reliability and viglidilext, we turn to a discussion of

the measurement of the explanatory variables wdamp

Discretion

Discretion has been measured in different waysgusia initial work of Epstein and
O’Halloran (1999: 275-84) on US legislation. Fraimch (2004: 293) adapted and
modified this approach to EC legislation by inchgliseveral additional ways in
which the European legislator can constrain the abiel of the European
Commission or the member states the moment it dedsghese actors some policy
making or implementing power. Based on his approkcnchino (2004: 283)
distinguishes betweendelegation ratio which is the proportion of major provisions
that delegate policy authority to member statesd, @aoonstraint ratiowhich equals
the weighted proportion of constraints imposed @ner states in implementing a
policy. Thomson et al. (2007: 694) propose a défifiermeasure—although they claim
it to be the same as Franchino’s delegation ratidvefvconsists of the proportion of
provisions that grant discretionary executive poweethe member stat&sThe new
measure is called thdiscretion ratio The discretion ratio is a further specificatidn o
the delegation ratio since it only counts thosevigions in which the member states
are delegated implementing powand have some freedom of choice (as often
indicated by words like ‘may’ instead of ‘shallAt the same time, the discretion ratio
does not take into account tketentto which member states are restricted by a
provision. This depends at least on the humbeooséiraints the European legislator
imposes on member states in order to limit theinsy.

In this paper we propose to follow a different viayneasure discretion. First,
we determined for each directive the number of suttive articles and subarticles
that are relevant to member states. More spedificahese articles provide
requirements or guidelines to the member stateatdimwv to implement the policy
specified in the directive. The article as the daitour count fits to how legal texts
are drafted in Europe. Based on current draftincheaticle covers a topic that is
regulated by the European legislator. We left bet@ommonly used final provisions
on issues like the addressees of the directiveenitwy into force of the directive and

transposition. Especially for directives havingetatively small number of substantive

& A similar measure is used in Thomson (2007).
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articles (like the tobacco advertisement directiveur sample), the inclusion of these
rather closed, technical legal provisions woulgdbportionally reduce the discretion
score. Second, we classified each (sub-) articlevieether it contains a closed or a
more open statement on what a member state has(trdkr) or cannot do (ban). An
example of a closed statement is that “[a]ll foraisradio advertising for tobacco
products shall be prohibited (Article 4.1 of thbdaoco advertisement directive). Non-
closed or ‘open’ statements allow for a choice liy implementing authorities in the
member states. These statements include exampids asu “[i]t shall be for the
Member States to set a minimum sale price from lwthe sales... shall be subject to
resale right” (Article 3.1, resale right directive) “...the daily exposure limit value
standardised to an eight-hour reference period bkal,15 m/s2 or, at the choice of
the Member State concerned, a vibration dose vafiu&gl m/s1,75” (Article 3.2(a),
protection from vibration directive) or “Member 8a may require third-country
nationals to comply with integration conditions, agcordance with national law”
(Article 5.2, third-country nationals directive).

Using differently classified statements in a dinegt which refer to the
obligations of the member states under European Vaesv propose the following
index:

__9
' G +0’

with d; as the discretion to member states based on igdeeécandC; as the number of
closed andD; as the number of open statements referring to reesthates in directive
i. This ratio differs from Franchino’s constraintioa(2004: 283) in two ways. First,
Franchino focuses on the relative frequency withictvithe European legislator uses
different types of constraints in a directive. Evietine same type of constraint is used
several times within a directive, Franchino willuoct it as one. Our index goes one
step further and also accounts for theensitywith which different constraints are
used” Second, Franchino limits his index to 12 differagpes and gives the

proportion of different types that are used in @dive to this total, while we do not

° In the case of the resale right directive we aggpbkranchino’s coding scheme and calculated a

delegation ratio for the member states of 0.25andnstraint ratio for the member states of 0.2t T
latter is based on two different constraints useithis directive out of Franchino’s list of 12
constraints. The discretion index, as proposetismpaper, has a score of 0.43, which is basedlLon 2
statements relevant to member states of whichd 2lassified as closed and 9 as open. The score of
our discretion index suggests that the directivelistively open, while Franchino’s measure suggest
limited discretion.
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limit the number of possible constraints. In owwj the European legislators, if they
wish, can put an endless list of constraints omikenber states.

Based on this index, discretion has a value betweeo and one. The higher
this value the more discretion a member statesFathermore, in measuring these
values for the directives we analyzed in this paper note that these values fit to the
more general impression of our interviewed respotsd@bout how restrictive the
directives are. The directive on tobacco advertesgns regarded as a very restrictive
one, while the directive on vibration is seen asléast restrictivé’

Legal fit

The measurement of legal fit presents a formidabsdlenge. Several indicators have
been used in transposition research to measureajgpelicy) misfit. For example
Mastenbroek (2003), Kaeding (2006), Linos (2004 &homson et al. (2007) use the
difference between adopting new and adopting amendational legislatior. All
these authors propose that new legislation is atilie of lower goodness-of-fit.
Koenig and Luetgert (n.d.) measure the goodnedi wifith the number of national
implementing measures. Falkner et al. (2005) craatategorical variable taking into
account the costs and a qualitative assessmeriteopdlicy and polity misfit of a
directive. While these operationalizations mightuseful to capture the concept of
policy misfit they do not address adequately legafit as outlined in this article.

In order to improve the validity and reliability otir measure of legal misfit,
we opted to combine into a single measure sevaditators that relate to various
aspects of the national legal architecture distutbacaused by a directive. The main
features to consider are the novelty and the sobpiee legal change. The scope can
be captured by the number of national transpositi@asures required, and the status
of these measures in the national legal order (laegulations, ordinances — first,
second and third order legislation). The noveltyt@nsposition acts is captured
through the distinction between new and amenditg ac

On the basis of these indicators we create a cated variable with four

categories - High, Moderate, Limited, and Smallfrnisligh misfit is registered when

0 These judgments are based on interviews with Cosiamfficials on the directives researched in
this paper. Following our method, we computed tilWing discretion scores: 0.09 for the directive
on tobacco advertisement, 0.43 for the directivéherresale right , 0.44 for the directive on theg
term status of third country nationals, and 0.52lie directive the protection from vibration.

1 Feature of the national implementing measures haee used as variables also by Bérzel et al.
(2007) and Haverland and Romeijn (2007).

16



a directive requires the adoption of many (morentBa legislative acts, when these
acts are of a higher order (laws and regulationd)vehen the transposition measures
are mostly extensive amendments rather than nesv Achoderate degree of misfit is
observed when many, high order acts are adoptedhbuacts are new and do not
replace existing legislation. A limited misfit isrgsent when no more than 2
transposing acts of second or third order (reguiatiand ordinances) have been
adopted and when these acts are amending exisimgsnIf two or less transposition
acts have been adopted which are new and are moargrlegislation, we have a
small legal misfit? This four-fold classification is naturally a coropmise between
the precision of the measure and the efforts netuledllect the required data. Any
further distinctions would demand a much more dedaknowledge of the national
transposition processes than we are able to acnutiree course of a single research

project.

Control variables

Government effectiveness, the first control vaealk use, is measured with the help
of the World Bank Governance Indicators for 2006ed3e indicators aggregate

information from several data sources (primarilyp@&x surveys) on government

guality and have been employed extensively in pasision research (Berglund et al.,

2006; Hille and Knill, 2006; Siegel, 2006; Thoms@007; Toshkov, 2008).

In measuring the domestic conflict we follow theséirg literature and count
the ministries involved in the transposition of medtive. The allotted time for
transposition is measured as the difference in dayween the adoption date of the
directive and the transposition deadlfhe

The time of government interregnum has been medsas the number of
days between the end of one cabinet and the inatigarof its successor. Depending
on the circumstances, the end of a cabinet has tagen to be one of the following:

the date of the general legislative election, tfeedof announcing a date for

12 For example, the resale right directive was trassg in Belgium by a law and by a royal order that
concentrates on the enforcement, the practicacéspad the administrative matters. Since more than
one legal act was used, and at least one of teasaatlaw, the misfit in the Belgium case was eghk

as ‘high’. The same directive was transposed ilahe with a (new) government regulation. Since the
subject matter of the directive had not been regdlan Ireland before, the transposition of the

directive did not have to supplant any existingdkgion. Given that only one lower-level legal
instrument was used in the transposition, the legslit was considered ‘small’.

13 The effective deadline in the cases of Bulgaria Bomania has been taken to be the 1st of January
2007 — the date of accession of these countries.
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extraordinary legislative election, the date ofgeation of the prime minister, or the
date of a successful vote of no confidence. Thampgson is that once the cabinet
resigns, schedules new elections, or loses itsapaghtary support, its political
mandate is over. The starting date for a new calsmelatively more straightforward
to determine and is usually marked by the parligamgnsanction of the new
government. The number of days of government iatgrum during the transposition

process have been summed together to producentdiarieasure.

Dataset

Table 1 presents the mean values and some desgergpétistics of transposition time
and delay, and the explanatory variables usech®fdur directives we study. Where
appropriate, the values have been given for twaiggoof countries — the ‘old’
member states which were part of the EU from theetbefore 2004 and the ‘new’
member states which joined in 2004 and 2007. Trextie on the ‘resale right’ took
the longest to get transposed followed by the diremn third-country nationals. The
national adaptation to the rules on third-countayionals also registers the longest
delays with a mean of more than a year for the m&mber states and almost 6
months for the new members. Four cases have not templeted at the time of
completion of the data-collection (April 2008). €krcases have been excluded from
the dataset because all notified transposition oreaswere adopted prior to the
publication of the directivié,

While the new member states have taken only $jigess time on average to
transpose the sample of 4 directives, their me&aysés significantly shorter than the
delay of the old member states. The measure ofelisn is positively related to the
average delay. The ranking of the directives imgeof discretion follows closely the
ranking in terms of delay, with the exception o thirective on ‘vibration protection’
which offers a lot of discretion but has been tpased relatively fast. It could be that
the special status of European rules in this selofof social policy (minimum

standards directives) accounts for the discrepancy.

4 In addition, Denmark, Ireland, and the United klogn have opted out from the directive on third-
country nationals.
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Table 1. Mean values of the variables for the differentediives and groups of
member states.

Directive
. tobacco protection third-country
resale right - o .
advertisement from vibration nationals

od new old new old new old new
MS MS MS MS MS MS MS MS

1818 1618 916 912 12931189 1227 1014

Transposition time

(in days)

Delay (in days) 260 0 16 -40 186 -8 437 167
Legal misfit

(1=law, 4=high) 236 2.33 3.003.18 200 133 330 3.25
Discretion 0.43 0.09 0.52 0.44
Time to deadline (in 1584 924 1147 818
days)

Qovernment interregnum 63 32 50 35

(in days)

Government effective- 1.14 (min = -0.05, max= 2.29)

ness

Number of ministries 1.11 (min=1, max=2)

Notes:N=102. ‘Old MS’ are the 15 states members fronotgeP004. ‘New MS’ are the 12 member
states that joined in 2004 and 2007. The full nawfethe directives are available on page XX. Note
that a negative delay means transposition befoeedgndline.

Results from the Cox proportional hazards analysis

Following the discussion of the research strategy the data set, we present the
results from the empirical analysis based on a @myportional hazards regression.
Survival analysis (Mastenbroek, 2003; Toshkov, 20Ghd Cox proportional hazard
(CPH) models in particular (Borghetto et al., 20Q&o0s, 2007; Steunenberg and
Kaeding, 2008; Steunenberg and Rhinard, 2006; Thom<007; Thomson,
Torenvlied et al., 2007) have been widely useagearch on transposition.

CPH models offer the advantage of leaving thei@dar distributional form
of the duration times unspecified. In CPH models et of exogenous variables
predict the time a certain event occurs (transjposiin this case). CPH estimates
relative risk (or hazard ratios), the risk being tikelihood of an event (transposition)
taking place. We estimate three models. Models @ anuse the same set of
independent variables, while Model 1 includes asdummy variable for the new

member states. In comparison with Model 2, Mod&a®isforms the time until the
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deadline and the government interregnum as timgingucovariates (TVC). TVC are
variables, the values of which change across the s the observation period. In
order to estimate Model 3 (TVC) the original dataseearranged. Each time period
(at weekly interval) for each directive in the 2#&mber states becomes an entry
(observation) if during that week the directiveaisrisk of being transposed (it has
been adopted and it has not been transposed Yetpdicome variable then is 1 if the
directive has been transposed in that particulae{period in a country and O
otherwise.

Table 2 present the results from the analysis.chOedficients reported refer to
the hazard of transposition: positive signs impigreasing hazard of transposition
(hence, decreasing hazard of delay). Before wettuthe discussion of the effects of
individual variables, we should note that the olldiaof the models is satisfactory,
with the likelihood-ratio test disconfirming thelhbypothesis that all coefficients are
equal to zero. Both models pass the test of thpgotional hazards assumption at the
global level and for each covariate. A graphicapiection of the scaled Schoenfeld
residuals against transformed time also does nekaie any violations of
proportionality.

Since the transposition data is multilevel, we sidered including shared
frailties to account for any unobserved subgrougerogeneity. Specifications of the
models with the addition of shared frailties at tHieective and country level,
however, did not prove significant improvementsttté models, as indicated by the
likelihood-ratios tests. Inclusion of the sharediilfes also did not change
substantially the estimated coefficients and stethdarors of the covariates.

The final specifications of the models, as repoitedable 2, do not include
shared frailties, but still control for the non-emendence of observations at the
country level (in the case of Models 1 and 2) anthe case level (Model 3 TVC).

Next, we turn to a presentation and interpretatibour findings with regard
to the individual explanatory variables. There is difference between the
performance of the old and the new member stat€ke coefficient for the variable

is not significant and the inclusion of the varatloes not improve the fit of the

5 Furthermore, we look into the ‘worlds of compliahbypothesis. With the world of dead letters as
a reference category, only the world of law obsecea(Sweden, Denmark, and Finland) is
significantly different that the rest. No differegcin performance in regard to the world of dongesti
politics (p=0.61) and to the world of neglect (3&). can be noted
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model. Legal misfit is negatively related to thezéma of transpositidf. The
coefficient is statistically significant in Mode] and it remains so in the TVC version.
Holding the other variables constant, one unitéase in legal misfit (e.g. from

Limited to Moderate) reduces the hazard of tran$ipasby a factor of 0.686..

Table 2. Determinants of transposition time (Cox proportidmazards regression).

Model 1 Model 2 Model 3(TVC)
Variable Coefficient Coefficient Coefficient
(st. error) (st. error) (st. error)
0.050
New member states (0.18) - -
Legal misfit -0.38* -0.38* -0.44%**
(1=low, 4=high) (0.18) (0.17) (0.15)
Discretion -2.07* -2.10* -2.19*
(0.82) (0.83) (0.87)
Time to deadline in days/ -0.003*** -0.003*** 0.021***
weeks remaining to deadline  (0.001) (0.000) (0.003)
Government interregnum -0.003 -0.003 0.19
in days/Interregnum (0.002) (0.002) (0.48)
. -0.65** -0.67** -0.72%**
Government effectiveness (0.23) (0.26) (0.22)
L -0.18 -0.19 -0.34
Number of ministries (0.40) (0.40) (0.38)
N 98 98’ 17573
Log likelihood -317.9 -318.0 -318.8
Likelihood ratio test 66.5%** 66.4*** 64.8**

Model 2: Dependent variable: transposition timedays; robust standard errors, clustering at the
country level, model 3 with time-varying covariatéBVC): Dependent variable: transposition in a
week; Clustering at the case (directive/country®lg* = p< 0.05; ** = p< 0.01; *** = p< 0.001.

Discretion is negatively, and significantly, redt to the hazard of
transposition as well. The effect is consistenbath models. A directive with the
maximum discretion score of 1 has an 88% lower tttheé being transposed than a
directive granting no discretion (score of 0). Floe observed range of variation on
this variable (from 0.091 to 0.520) the hazard 2866lower. To repeat, directives

granting more discretion are less likely to be $posed earlier. This is in line with the

% In a separate model (not reported here), we wsinttividual variables part of the measure of legal
fit instead of the composite measure. The individaaiables are all in the expected direction alidfio
not statistically significant. This finding highhgs the added value of combining several indicators
order to create a better measure of legal fit.

" Four cases are excluded due to missing obsergafidrese are the four censored cases since we
cannot measure the degree of misfit, and the nuwfainistries involved.
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expectation that discretion complicates transpmsithich is based on the notion
that the pace of decision making speed slows thaenb political actors disagree and
need to find ways to accommodate their mutual corscédt the same time, this also
suggests that the heterogeneity of preferenceseadet actors is important as an
additional, necessary condition. We did not includes factor in our quantitative
analysis, but this should be done in further work.

The time until the deadline, measured as a tilmetevel variable registering
the allotted time for transposition in days, is aw@egly related to the hazard of
transposition. Directives granting more time fangposition are transposed longer.
Although the size of the coefficient appears smaile more year available for
transposition to the national authorities decrahsehazard by 65%. In Model 3 the
time until the deadline is operationalized as aetwarying covariate. Its values
decrease as the observation period gets closketdetadline (in weeks intervals). For
example, at the time of adoption of the directivetioe status of long-term residents
the value for the variable is -113, it grows totQlee time of the actual deadline, and
continues to rise until a member state transpdmeditective. The positive sign of the
coefficient in Model 3 means that the closer a mengbate gets to the deadline, the
more likely it is to transpose. The findings arghly statistically significant in both
models.

Surprisingly, the time lost due to governmentiirggnum is not significantly
related to the hazard of transposition. Contraryngghts coming from qualitative
research (including suggestions offered during ititerviews conducted for this
project) at the aggregate level the number of dagsdue to cabinet changes and
elections is not correlated with the likelihoodtnsposition. Model 2 specifies this
variable simply as the number of days during theeolmtion period for which no
functional government has been in place. In Modelwg record whether a
government has been in place in each particulakveeer the observation period.
Looking at the sign of the coefficient, the con@umswe might come to is rather
counterintuitive (the likelihood of transpositioncreases in times of government
interregnum). Checking the confidence intervals athé lack of statistical
significance, however, reveals that no conclusitiataoever may be drawn from the
data about the impact of this variable.
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The influence of government effectiveness also rwmanter to our

expectation and the findings from existing literatu~or the sample of directives we

analyze, government effectivenességjativelyrelated to the hazard of transposition.

Figure 1. Government effectiveness and transposition time.
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the size of the

coefficient is substantive. We suspect that thssiltemight be due to the fact that the

new member states which tend to have lower valiiedgovernment effectiveness’

perform slightly better as a group. Plotting goveemt effectives against

transposition time separately for the differentugr® of countries, however, reveals

that the effect is negative within the clustersvadl (with the exception of the group

comprising the two latest newcomers Bulgaria andn&aa). For the ‘old’ EU-15
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there is a very slight negative relationship, wlide the 10 countries that joined in
2004 the link is in the same direction and rathemsg.

The last variable that we analyze — the number inistnies involved in the
transposition process is not significantly relatedhe hazard of transposition. The
lack of evidence for any effect might be due to filaet that this variable has only a
very limited range of variation (it is de facto andmy whether one or two ministries
have been involved; furthermore, 2 ministries hlagen involved in less than 10% of

the cases).

Conclusions

In this paper we analyzed the determinants of pasison duration in the European
Union of 27 member states. Using recently adoptedctives, we explored the
various transposition patterns for different dinee$ and ‘old’ and ‘new’ member

states. Since we selected directives with a higklihood of causing domestic
problems, our analysis emphasizes possible causesfferences in the national

performance on transposition. In addition, our Sangpesents a hard test for finding
influence of discretion and legal fit: if these twariables have an effect with regard
to the transposition of the 4 most problematic sase2005, it is likely that their

effect is even larger for other, less problematiedaives, which are not in our
sample.

Our analysis reveals a number of interesting ofagiens. First, we find in line
with earlier research that discretion is importentransposition duration. Discretion
has a negative impact on duration indicating thatational discussion on how to
transpose and implement a directive may cause déhag finding is based on a new
measurement of discretion which differs from exigtindices. For instance, Thomson
(2007) and Thomson et al (2007) use a discretitio, ravhich appears to have a
positive as well as a negative impact on membéestaompliance with EC law. This
ratio does not account for the extent to which mengtates are constrained. We used
the proportion of open substantive provisions friiva total number of substantive

provisions relevant for member states as a measurdiscretion . Still, further

18 Testing for the effect of federalism (by usinguarany variable for federal countries) reveals that
although federal countries use more time to trassphan unitary states the effect is not staikyic
significant (p=0.34). Similarly, using the recenrtigveloped by Gary Marks, Liesbet Hooghe, and
Arjan Schakel (2008) index of regional autonomyfime that countries with a higher degree of
regionalism transpose slower, but the effect issignificant (p=0.37).
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research is needed to calibrate and fine-tunenti@asure, and to find a more solid
theoretical underpinning of why discretion preveatsmooth transposition process.
As argued in this paper, a prominent line of reaspis to relate the delaying effect
of discretion to preference heterogeneity withine tldomestic arena. The
interdependency of these factors is important samdg if domestic players can make
a choice, which is a result of discretion, the fmbty of conflict may arise. If, in
addition, domestic players have different and opmppreferences, the domestic
decision making process will be characterized bwflai. This conflict and the
attempts to negotiate or mediate between the diftgulayers will result into delay.

A second finding in this paper is that the legalhéecture in the member
states is an important but under-researched i¥giik.legal architecture we mean the
structure of the national legal order in which tegquirements of a directive need to be
included or elaborated. This ‘legal fit’, which miseto be distinguished from political,
policy or administrative fit, appears to have ampamant impact on transposition. In
our study we find that legal misfit decreases tkelihood of transposition. In other
words, whether a directive requires substantiahghaf the national legal order is an
important cause of delay

Legal architecture as a source of transpositioayddéserves further attention
in future work. This includes specifying the legachniques used in the various
member states to transpose European law. Theseideel, which vary between
copying to extensive elaboration, and may includdireg national priorities in the
new national regulation (i.e. gold plating), malate to national normative views on
how ‘good’ law is made. It also relates to natioleglal doctrines and administrative
traditions, which are not yet affected by the feroé Europeanization.

A third finding in this paper is that new membeates do not systematically
perform worse than old member states, which wasfi@m stated fear in the process
leading to enlargement with countries from Cenrdradl Eastern Europe. In this paper
we find proof of the opposite. New member statedetter than many of the more
experienced and older member states. Of course,ntimber of directives we
analyzed is limited and we are fully aware of tiigrthermore, transposition does not
equal actual implementation, which is the next stephe policy process (see, for
instance, Versluis, 2007). If we would focus on lempentation the comparison
between ‘new’ and ‘old’ member states may leadatier different findings. Still,

transposition is a necessary condition for sucoeseiplementation. Old member
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states which did not transpose a directive on tiilighave a delay with regard to the
implementation of this policy as well. Having trapsed directives on time, new
member states might be in a good position to implenthese directives to the best of
their capabilities. Again, further work is neededshed more light on these issues, but

we hope to have made a first step in this paper.
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